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Passed by Shri Uma Shanker , Commissioner (Appeals)
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Arising out of Order-In-Original No . 61-62/JC/2016/GCJ  Dated: 28/03/2017
issued by: Joint Commissioner Central Excise (Div-I1I), Ahmedabad-II

3] 3rdTerrai/aTaaidy &7 A Tad 9ar (Name & Address of the Appellant/Respondent)
M/s JBM Auto Ltd
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

AR TREN HTTAUETT 37T
Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Gevernment of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid: )
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In case of any loss of goods where the loss occur .n transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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In case of goods exported outside India expo-t to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA—8 as specified under |
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by

two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a .

copy of TR-6 Challan evidencing payment of p-escribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. :

RRSH aRET & QT S8 Gar WhH TP o U AT SG0 HA 81 O WUY 200/~ Wi G
Y oY 2R T HerT YhH TP o | SATET 81 4T 1000/~ @ Wi YA i $] |

The revision applicatioﬁ shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. '
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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the special Behch of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Ptiram, New Delhi-1 in all matters relating to classification valuation and.
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals otherthan as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in- quadruphcate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. '
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the: aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one appllcatlon to the Central Govt. As the .case may be, is
filled to avoid scriptoria work if exmsmg Rs. 1 lacs fee of Rs.100/- for each.
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One copy of appllcatlon or D.1.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-l item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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1994)
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For an appeal to be filéd before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

pre-deposit is a mandatory condition :for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Exmse Act; 1944, Sectlon 83 & 3ection 86 of the Finance Act, 1994)

Under Central Excise and ‘Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i)  amount of erroneous Cenvat Credit taken;
(i)  amount payakle under Rule 6 of the Cenvat Credit Rules.
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In view of above an appeal agamst thls order shall lie before the Tribunal on payment of 10%
of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penelty
alone is in dispute.” ;
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ORDER IN APPEAL

M/s. JBM Auto Ltd., Plot No. B-2, (Survey No.l1), Tata Motors
Vendors Park, Sanand, Ahmedabad — 382170 (hereinafter referred to as the
‘appellant’) holding Central Excise Registration No. AAACI9630MEMOO08 is
engaged in the manufacture of parts of motor vehicles falliing under Chapter
Heading No.8708 of the Central Excise Tariff Act, 1985. The appellant had
enhanced the price of the goods subsequently and issued supplementary
invoices for the price difference and for payment of differential duty and also
paid the differential duty accordingly. The appellant however, did not pay
the interest payable on the differential duty paid at the time of issuance of
supplementary invoices. Therefore two demand notices were served to them
in this regard. The Adjudicating Authority, vide OIO No. 61—62/_JC/2016/GCJ
dt.20.03.2017 (herein after referred as the impugned order), ordered to
recover interest on the differential duty paid by the appellant under Section O
11AB and Sectibn 11AA cof the Central Excise Act, 1944, The Appellant
aggrieved by the said OIO, filed an appeal against the same, before me.

2. The facts of the case, in brief, are that during the course of
Audit, it was noticed that the appellant was selling their entire production of
final products té M/s. Tata Motors Ltd., Sanand, on the value as shown
under various Purchase Orders/Price Lists. M/s. Tata Motors Ltd. enhanced
the purchase price of the goods subsequently, giving .effect to supplies made
during the past period also. Accordingly, the appellant issued supplementary
invoices for the ‘ﬂprice difference and for payment of the differential duty in
respect of clearances made during the past period. Accordingly, the
appellant also paid the duty in respect of clearances made during the past O
period i.e. from 2010 to 2013 amounting to Rs.5,69,405/-, Rs.34,89,543/-,
Rs.25,74,176/-; ‘and Rs.3,10,761/-, in subsequent period during 2011 to
2013. As per Rule 4(1) and Rule 8(1) of Central Excise Rules, 2002, the duty
has to be paid on the goods removed from the factory by the 6" day of the
following month, if the duty is paid electronically through internet banking
and by the 5t day of the following month in any other case, and for the
month of March by the 315 day of March, failing which the outstanding duty
along with applicable interest under section 11AB or Section 11AA is liable to
be paid. As the appellant had made delayed payment of duty in respect of
the amount meritioned in their supplementary invoices, the appellant was
liable to pay interest for such delayed payment of Central Excise duty. .=

Aarp

However, it appeared that the interest had not been paid by the appellant, - -2

claiming that in case of price revision, differential duty is liable to be'pié;.ii:( ~F e d
when the supplementary invoice is raised. But, as the liability of interesE; on %, &
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price revision by raising supplementary invoices has been upheld by the
Hon’ble Supreme Court in the case of CCE, Pune v/s. SKF India Ltd.,
reported at 2009(239) ELT 385 (SC), the appellant was required to pay
interest on the late payment of duty alongwith the differential duty payment
made by them. Accordingly, two Show Cause Notices were issued to the
appellant in this regard. The Adjudicating authority, deciding both the Show
Cause notices, feund that the appellant’s cases were squarely covered by the
judgement of Hon’ble Supreme Court in the case of CCE, Pune v/s. SKF
India Ltd.. Also relying on the judgement o7 Hon'ble Rajasthan High Court in
the case of CCE, Jaipur v/s. Man Structurals Pvt. Ltd. and CBEC’s Instruction
issued from F.No. 208/27/2003-CX-6 dt.18.12.2006, the Adjudicating
authority ordered to recover the interest on differential duty from the

appellant vide the impugned order.

4, Being aggrleved by the impugned order dt. 20.03.2017, the appellant
has filed this appeal before me on the grounds that (i) Department did not
consider the judicial decorum by not relying on the judgement of the apex
court in the case of Steel Authority of India as reported in 2015(326) ELT
450(SC), which dlsagreed with the judgement of CCE, Pune v/s. SKF India
_Ltd and referred the matter to a larger bench; (ii) the show cause notice is

time barred; and (iii) no penalty was warranted in this case.

5. During the personal hearing, Shri Alpesh Kothari, C.A. of the appellant
appeared before me and reiterated the grounds of appeal and also submitted
that the SAIL case is pending with the Hon'ble Supreme Court.

6. I have carefully gone through the facts of the case on record, grounds
of appeal in the Appeal Memorandum and oral submissions made by the

appellant at the time of personal hearing.

7.  The question to be decided is as to whether (i) the Hon’ble Supreme
Court’s judgement in CCE, Pune v/s. SKF India Ltd. and the Hon'ble
Rajasthan High Court in the case of CCE, Jaipur v/s. Man Structurals Pvt.
Ltd. has been correctly -elied upon by the Adjudicating Authority; (ii)
whether the SAIL judgement prevailed over the above-mentioned
judgements; and (iii) whether the notices were time barred in this case.

8. The matter involved in the appellant’s case is squarely covered by the
judgement of Hon’ble Suprame Court in the case of CCE, Pune v/s. SKF India
Ltd.. The Hon’ble Supreme Court in another case of CCE v/s. Internatlona[

Auto Ltd. in 2010 also relied on the SKF udgement The Hon’ble Supreme —
ga%al*}
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decided that the decision in SKF and Autc International require a re-look,
and therefore directed the Court Registry to place the matter before the
Hon'ble Chief Justice of India for constituting a Larger Bench to go into the
issue involved in the case. The appellant relying on this decision of the
Hon’ble Supreme Court in the Steel Authorizy of India’s case, contended that
when an issue is referred to a larger bench, both the contrary views lose
their strength and the lower formation is rot supposed to proceed with the
adjudication and matter is required to bz kept pending till the issue is
resolved by the larger bench. The fact is that the matter has been referred
to the Larger Bench, but till the outcome o° the Larger Bench of the Hon’ble
Supreme Court arrives in the case of Steel Authority of India, the decision of
the Hon’ble Supreme Court‘in the case of SKF and Auto International will
hold its rein. The said orders have not been set aside and such will prevail till
any contrary decision arrives. This point has been asserted by the Hon'ble
High Court of Rajasthan in the case of CCE, Jaipur v/s. Man Structurals
[cited at 2016(338) ELT 36 (Raj.)], which had been relied upon by the
Adjudicating Authority in his order. The Hon’ble High Court of Rajasthan in
their order at Para 9 to 11, concluded that -

“g.The issue aforesaid was earlier considered and decided by the Apex
Court in the case of SKF India Ltd. (supra). Therein, it was held that
Explanation (2) to sub-section (2B) of Section 11A makes it clear that
payment by the assessee in default by own ascertainment or as ascertained
by C.E., the assessee is not exempted from interest chargeable under
Section 11AB of Central Excise Act, 1944 (for short “Act of 1944”), The
interest would be leviable on the loss of the revenue. The differential price
signifies the value on date on removal and thereby, the payment of
enhanced duty would attract the interest from the date of removal of goods.
The interest was held leviable as per Section 11AB of the Act of 1944, It
was further made clear that value, which is function of the price on the date
of removal/clearance of the goods and the price indicated by the
supplementary" invoices is directly relatabie to the value of goods on the

date»of clearance, interes¢ would be chargeable accordingly.

10.We find that issue determined by the Apex Court in two cases, referred
to above, have been taken into consideration again by the Apex Court in the
case of M/s. Steel Authority of India Ltd. (supra), and the question has been
referred to the Larger Bench. It is admitted by the learned counsel that
jssue has not been answered by the Larger Bench on the reference in the
case of M/s. Steel Authority of India Ltd. (supra). In view of the above, t/7
date, the judgments of Apex Court in the cases of SKF India Ltd. andfs

International Auto Ltd. (supra), hold field and accordingly, we are of t 5L
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* opinion that the order passed by the Tribunal deserves to be set aside in
reference to the judgments of the Apex Court in the cases of SKF India Ltd.
and International Auto Ltd. (supra), and accordingly, the appeal deserves to
be allowed.

11.Accordingly, while accepting the appeal in reference to the judgments
in the cases of SKF India Ltd. and International Auto Ltd. (supra), the
impugned order is set aside. The issue is ordered to be governed by the
judgment in the case of International Auto Ltd. (supra). We make it clear
that if the reference is answered in favour of the assessee in the case of
M/s. Steel Authority of India Ltd. (supra), it would apply to the present case
also and in that case, right of the assessee and the revenue would be
governed by the outcome of the judgments of the Apex Court in the case of
M/s. Steel Authority of India Ltd. (supra).”
Thus, in the light of the above it is amply clear that the decisions of the
Hon'ble Supreme Court in the cases of SKF India Ltd. and International Auto
Ltd. hold its grqund till date. I therefore, dismiss the appeal filed by the

appellant and upi'lold the impugned order.
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9. The appeal filed by the appellant, stand cisposed off in above terms.
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ATTEST,
(RBANATHAN)
SUPERINTENDENT,

CENTRAL TAX APPEALS, AHMEDABAD.

To,

M/s. 1BM Auto Ltd. ,

Plot No. B-2, »

(Survey No.1) Tata Motors Vendors Park,
Sanand,

Ahmedabad-382170.

Copy to:

1) The Chief Commissioner, Central Tax, GST, Ahmedabad Zone.

2) The Commissioper, Central Tax, Ahmedabad-North.

3) The Dy./Asst. Commissioner, Division-11I, Central Tax, GST, Ahmedabad
(North), Ahmedabad. ,
4) The Asst. Commissioner(System), Central Tax, Hars., Ahmedabad (North).
5) Guard File.
6) P.A. File.
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